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manner that facilitates cooperative and mutually beneficial approaches to regional
development.

6. The second manifestation of the new relationship between the City and
the Tribe was a comprehensive February 2004 Final Agreement settling disputes
concerning the City’s Shoreline Master Program and future development of the City’s
riverfront properties. This agreement balances prudent development with prudent
environmental safeguards and enhancements.

7. The third manifestation of the improved relationship between the Tribe
and the City was our joint, cooperative resolution of the City’s proposed change of
point of diversion and use of water rights acquired by the City from Public Utility
District #1 of Snohomish County (commonly referred to as the “Beverley Park” and
“P.U.D.” water rights). This served as a successful pilot project exploring our capacity
to solve issues that previously would have been litigated as a matter of course in a
consensual way, with information-sharing and informal negotiations

8. The fourth manifestation of our improved relationship is this Agreement
between the I'ribe and the City. The Tribe expressed an interest in resolving its Claim
by working with the City toward a comprehensive agreement that secures a needed and
reliable water supply for the Tribe and its future generations. The City is willing to
resolve the Claim in this manner.

9. At first, the Parties anticipated that the Claim would be evaluated on the
basis of our respective investigation of the undetlying facts of the fisheries biology and
economics, as well as on an assessment of guiding legal principles. Much progress was
made in this effort, but upon reaching the point of trying to assign a value to the
alleged loss, the Tribe determined, after much work by each side, that the loss it
experienced was of such a nature — both profound and culturally-based — that it could
not be valued meaningfully in traditional terms. The Tribe has therefore proposed that
the Claim be resolved by a cooperative effort that links the futures of both
communities through a joint water project. This would simultaneously resolve the
Claim and address directly the Tribe’s expressed need for water, and allow the City to
address those questions and fulfill the current and future inventory of water supply that
is reflected in the City’s Comprehensive Water Plan.

10. The Parties recognize that they each have a unique relationship to the
relicensing of the Jackson Hydroelectric Project (“the Jackson Project”). The Tribe has
an interest in fisheries affected by the Jackson Project, and thus, has standing under its
Treaty and the Federal Power Act to participate in the Federal Energy Regulatory
Commission (“FERC”) relicensing process. The City is a co-licensee of the Jackson
Project and hence is directly involved in the FERC relicensing process. The City also
has a contractual relationship with Public Utility District No. 1 of Snohomish County
(“the P.U.D.”) in regard to the operation and relicensing of the Jackson Project. The
Parties also recognize that because the Jackson Project is the source of the City’s water



supply, there is a direct relationship between the City’s ability to supply water and the
operation of the Jackson Project.

11. The Parties also recognize that the Tribe, the City of Marysville, and the
P.U.D. are parties to that agreement dated 10 January 1991 entitled the North
Snohomish County Regional Water Supply Joint Operating Agreement (JOA), and that
the Tribe, the City, the City of Marysville, and the P.U.D. are parties to that agreement
dated 15 October 1991 and entitled Everett and JOA Participants Water Supply
Contract. Both the Tribe and the City intend to comply with their respective
obligations under those contracts while entering into and implementing the subject
agreement, and will use the North Snohomish County Coordinated Water System Plan
(1991) as guidance, a management tool and the basis for cooperative effort as described
in Section I, Paragraph 1 of that document.

12. The City recognizes the Tribe’s comprehensive conservation efforts. The
Tribe and the City are awate of the need for conservation measures and have
mmplemented conservation programs.

Now, theretore, tor the mutual benefits to be derived, the Parties agree as follows.
B. Water Supply

1. The City agrees to divert, treat and deliver water to the Tribe under the
terms described in this Agreement. The terms of this Agreement concerning water
supply will be embodied in 2 Water Delivery Contract (hereinafter, “the Contract™).
The Contract will be for a term of fifty (50) yeats, to be automatically renewed for an
additional fifty (50) years unless (a) the Parties agree mutually not to renew the water
contract, or (b) the City fails to substantially succeed in the water application referred
to in Paragraph F. 5 below. In the latter case, the Contract would be renewable on the
mutual consent of the Parties. A mutual agreement not to renew the Contract for an
additional fifty (50) years shall be made by the Parties at least five (5) years before the
expiration of the term of the initial Contract. The amount of water to be delivered by
the City to the Tribe will be determined according to a cutve showing projected Tribal
water demand over the term of the Contract (the “time/demand analysis™). That
time/demand analysis is to be provided by the Tribe within 75 days after the execution
of this Agreement, after consultation with the City and mutual agreement on the
appropriateness of the methodology and assumptions used therein. The time for
delivery of the time/demand analysis can be extended by mutual agreement of the
Parties. The Tribe may amend this time/demand analysis after negotiation and with
mutual agreement of the Parties. The maximum amount of water to be delivered by
the City to the Tribe under this Agreement, however, will in no case exceed 30 million
gallons per day (“MGD”) average annual rate, or 36 MGD during peak periods.

2. On a monthly basis, the City will bill the Tribe for water delivery and
treatment, and the Tribe will timely pay these bills. Rates, as is the case for all other



participants in the City’s water distribution system, shall be established by ordinance of
the City of Everett, as may be amended.

3. Notwithstanding any other provision in this Agreement, The Ttibe
reserves the right to use an amount of water up to an amount identified in the
time/demand analysis described in Paragraph B.1 above for on reservation in-
stream flow augmentation.

C. Water Delivery System

1. In order to deliver water as agreed in paragraph B.1, the City and the
Tribe will, subject to the financing discussed in Part D below, plan, permit, design,
engineer and construct a thirty-six-inch (36-inch) transmission pipeline (or other
transmission line consistent with American Water Works Standards that will deliver 30
MGD average annual rate or 36 MGD peak to the point of delivery consistent with an
agreed-upon set of plans and specifications and any associated planning activity
(hetemafter, “the Project”), so long as such other transmission line does not
significantly increase the overall cost of the Project so as to jeopardize third-party
funding for the Project). The Tribe and the City will manage the construction through
a Joint Board, see RCW 39.34.030 (4) (a), that will develop a comprchensive
mechanism mutually agreed upon by the Parties which will address, among other
things, financial management, project budgeting, construction management, bidding,
insurance issues, liability issues, payment schedules, and claims issues. The delivery
pipeline will be constructed along the route described and shown as “Alternative 17 in
Appendix A.

2. The City shall assume exclusive responsibility for the ownership, control,
and maintenance of the pipeline described in paragraph C.1, as indicated in Appendix
A. The City may, at its sole discretion, use the Project in its jurisdiction to provide
water for other demands so long as such use does not interfere with delivery to the
Tribe of the amount of water specified in the Tribe’s time/demand analysis, as may be
amended, and so long as any third party receiving such water pays its proportionate
share of the full cost of the Project. Use of the line to meet Tribal demands under its
time/demand analysis during the duration of this Agreement, shall have first priority
over all other uses of the line.

3. The Tribe shall assume exclusive responsibility for the ownership,
control, and maintenance of the Project, as indicated in Appendix A.

4, The Parties agree that progress toward certain benchmatk events in the
preparation and construction of the Project should be met by agreed dates as set forth
in Appendix B. The Parties may amend these benchmark events and dates in writing as
appropriate and necessaty in order to accommodate funding, environmental review,
permitting and other pre-construction or construction delays. The Parties will review
these benchmarks events and dates at least once every six months to determine whether or not
any adjustments need to be made. The Parties shall act in good faith and exercise best



efforts to accomplish tasks within the timeframes set forth in Appendix B and to arrive
at mutually-acceptable amended events and dates as necessary or desirable.

D. Financing of the Water Delivery System

1. As the initial component of the Project financing, the City and the Tribe
each agree to place five million dollars ($5,000,000) in an account at a mutually agreed
upon bank (the “Account”) according to the following schedule: $1,000,000.00 each by
1 March 2006; $1,200,000.00 each by 1 March 2007; and $2,800,000.00 each by 1 March
2008. However, the parties may make any of these payments or all of them in advance
of the dates set forth here.

2. The arrangement governing the handling and distribution of funds in the
Account shall require compliance with the State-law requirements governing the City of
Everett’s financial investments and shall require mutual consent of the Tribe and the
City for withdrawal and expenditure of all funds.

3. The remainder of financing for the Project is to be sought from third
parties. All sums obtained from third-party tinancing shall be deposited in the
Account and will be subject to the terms described in Paragraph D.2 above. To that

end, the Parties agree to seck financing from all teasonably available potential sources,
including but not limited to the Federal Government, Washington state and regional
governments, and private sources. The City and the Tribe agree to cooperate to the
greatest extent practicable in obtaining financing. Each Party shall designate one
contact person responsible for making financing requests on behalf of this Project and
for coordinating with the other Party in fund-raising efforts. As of the date of this
Agreement’s execution, the City’s contact person shall be Larry Crawford, Chief
Administrative Assistant, City of Everett, and the Tribe’s contact petrson shall be Terry
Williams, Director, Tulalip Natural Resources Department. Each Party agrees to bear its
own expenses associated with raising funds. The Parties may begin raising funds
immediately upon execution of this Agreement.

4. With mutual consent, the Parties may commence design and construction
of the Project prior to full funding of the Project with funds from the Account.

E. Use of Water Delivered To The Tribe

1. After the water has passed the point of delivery and has entered the
Tribe’s portion of the pipeline, the Tribe may, at its sole discretion, use the water
delivered by the City for any purpose allowed under applicable law in the Tribal Service
Area, now existing or as may be amended in the future. The Tribe shall have sole
discretion over resale to Tribal enterprises and other users within the Tribal Service
Area.



F. Water Rights

1. The Tribe currently contemplates that during the term of this Agreement
or any renewal thereof it may seek either to adjudicate its federally reserved water
rights or to establish those rights through a legislatively authorized process. However,
for the term of this Agreement and any renewal thereof, the Tribe agrees that
notwithstanding the federally reserved water rights that may be so established, and
notwithstanding the quantification and date of priority of any such rights, it will not
make a call or otherwise interrupt the usage of the City’s water rights, as those rights
are currently established under Washington law and set forth in the City of Everett
Comprehensive Water Plan (2000), Section 7, Tables 7-1, 7-2, 7-3 and pages 7-1
through 7-17 and the sheet labeled “Water Rights Supplement,” Appendix C hereto,
and as may result from the prosecution of the water right application referred to in
Paragraph F. 5 below.

2. The City agrees that for the term of this Agreement and any ienewal
thereof, it will not seek legally to initiate a water rights adjudication, or any other
process to determine water rights, adversely to the Tribe’s claims for federally-reserved
water rights, agrees that should the Tribe or a third- party initiate such an adjudication
or other process to determine water rights, it shall be free to preserve its rights vis-a-
vis the Tribe, but further agrees that for the duration of this Agreement and any
renewal thereof, should there be a determination of the Tribe’s claimed water rights,
the City will not act to void or otherwise modify this Agreement on that basis.

3. Nothing in this Agreement modifies or otherwise affects in any way the
Tribe’s claim to federally-reserved water rights.

4. Nothing in this Agreement modifies or affects in any way the City’s
defenses to any Tribal claim to federally-reserved water rights.

5. The Tribe agrees that, as part of the consideration it will give for the
City’s execution and implementation of this Agreement, it will provide written support,
in the form attached as Appendix D, of the City’s pending application for the
permitting of a 200 cfs water right (water right application No. 13219, dated 15
December 1954). Should that water right application not be successful, the Tribe
agrees that it will provide similar written support for whatever subsequent application
for the same 200 cfs water right the City prepares in an effort to address the
shortcomings of its rejected original application for a 200 cfs water right.

6. Neither this Agreement nor any of its appendices or terms, nor the
pipeline and water consumption resulting from this Agreement’s execution and
successful implementation shall be used as evidence in any proceeding, judicial,
legislative or administrative, concerning the nature, scope, size or priority of any Tribal
federal reserved right nor shall this Agreement or its terms be used in any such
proceeding to show the physical source of the water to fulfill any such entitlement, nor






2. The Tribe hereby waives any and all rights it might have possessed to
assert that federal approval of this Agreement is prerequisite to its legal effectiveness
and enforceability.

K. General Governmental Dispute Resolution Process

1. As a component of the process described in Part A. above, the City and
the Tribe agree to appoint regularly as a part of our respective governmental
administrations Tribal-City liaisons who are to setve as the initial points of contact
between the Parties when either wishes to consult with the other regarding public
policy, legal questions, or other such matters of concern to either.

2. The policy-makers of the Parties (e, the Tulalip Board and the Everett
Mayor/City Council) agree to meet annually to identify and discuss matters of concern.
The primary purpose of such meeting is to address concerns before they tise to the
level of a dispute

5. Should a dispute arise between the Parties concerning any matter other than
this Agreement (those particular Agreement—related disputes are addressed below in
Paragraphs O.1-4), the Patties agree that they will first consult in good faith to try to
resolve the dispute. The method for the consultation could be accomplished in a
number of ways depending upon the undetrlying issue, including, but not limited to,
communications between the Mayor of the City and the Chairman of the Tribe,
communications between the Tribal-City liaisons described in ParagraphK.1 above, by
meetings between the policy-makers of the Parties described in Paragraph K.2 above,
or communications between other Ttibal or City staff. Should that initial consultation
not succeed, the Parties agree that, upon demand by either Party, they will engage in
mediation in a mutually-agreed manner in an attempt to resolve the dispute. If either
Party files suit in any judicial or administrative forum in connection with the dispute,
the Parties will engage at the earliest practicable time in a mediation process in an
attempt to resolve the dispute. If the forum has an established mediation process, the
Parties may elect to use that process. If the forum does not have an established
mediation process, the Parties will engage a mutually-acceptable mediator to assist
them in resolving the dispute pursuant to a set of rules to be agreed by the Parties.

L. Effective Date

1. This Agreement will be effective on the date when it has become tully
and effectively executed by both Parties.

M. Execution

1. This Agreement can be executed in separate, duplicate originals.















FUNDING BENCHMARKS

Scoping--D.C. w/lobbyist & Legislative Staff. October/November 2005

Submit Funding Package for Pre-design & Permitting March 2006
($1,800,000--80% of $2,250,000)

Submit Funding Package for Final Design & Construction March 2007
($36,000,000--80% of $43,500,000)









Mr. Jay Manning Mr. Ken Slattery

Director, Department of Ecology Water Resources Program Manager
P.O. Box 47600 P.O. Box 47600
Olympia, WA 98504-7600 Olympia, WA 98504-7600

Re:  City of Everett SW Application S1-13219
Dear Mr. Manning and Mr. Slattery:

As you know, the Tulalip Tribes of Washington (the “Tribe”) has been consulting
with the City of Everett (Everett) to address the Tribe's water needs from availabie
supply 1n the Sultan River.

In the course of our consultations, we have discussed Everett’s pending surface
water right application for 200 cfs from the Sultan River (S1-13219), and how this water
right, if issued, could advance the water supply interests of both parties.

To this end, the Tribe has worked internally to identify its future water supply
needs and sources, including for its on-Reservation fisheries, and has worked with
Everett to assess how those needs may be met with Everett’s assistance and how the
Tribe’s needs might affect Everett’s respective existing supply and service area
obligations. As aresult of those efforts, we believe that Ecology’s approval of the
surface water right application offers the Tribe a significant opportunity to address its
future supply needs, including for its on-Reservation fisheries, while preserving Everett’s
ability to ensure a reliable supply.

Accordingly, the Tribe supports Everett’s pending application subject to the
Jackson Hydroelectric Project licensing instream flow agreement in the Sultan River
dated March 24, 1982. Nothing in this letter should be construed as prohibiting the Tribe
from protecting its federally-reserved water rights or other treaty-protected rights, or from
acquiring future water rights in the Sultan River or elsewhere.

Sincerely,

@QM&MS}L

Stan Jones, Sr.
Chairman, The Tulalip Tribes of Washington



cc: Jeannie Summerhays
Dan Swenson

Addresses for the cc:

Jeannie Summerhays

Water Resources Supervisor
Department of Ecology NWRO
3190-160" Avenue S.E.
Bellevue, WA 98008-1542

Dan Swenson

Water Resources Supervisor
Department of Ecology NWRQO
3190-160" Avenue S.E.
Bellevue, WA 98008-1542
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Settlement Agreement entered into between the parties. As grounds therefore, the
parties state to the Court as follows:

1. This action was filed by the Tulalip Tribes on September 19, 2005. The
Court has jurisdiction of the case pursuant to 28 U.S.C. § 1331 in that this case arises
under the Constitution, laws or treaties of the United States; and pursuant to 28 U.S.C.
§1362 in that this action is brought by a federally-recognized Indian Tribe.

2. Defendant City of Everett is a Washington Municipal Corporation and the
claims asserted arose in this judicial district. Venue, therefore, is proper in this judicial
district pursuant to 28 U.S.C. § 1391(b), (¢).

3. The Tulalip Tribes notified the City of Everett of a claim in November,
2001 pursvant to R.C.W. § 4.96.020. A series of meetings was held over the course of
the next year in which the parties exchanged information relating to the claim. After
the information exchange, the parties agreed to participate in a mediation process in an
attempt to resolve the claim. A Mediation Agreement was signed in March 2003 and a
professional mediator, John Bickerman, was hired to assist the parties.

4, Over the course of the last four years, the parties have been able to
resolve through the mediation process several disputes, including disputes that were the
subject of various court actions.

5. The subject of this litigation is a specific claim that is extremely complex,
of long standing duration, and interconnected with other matters that are of significant
interest to both parties. Accordingly, negotiations took a substantial amount of time as
various proposals and concepts were discussed, modified, supplemented and agreed
upon.

6. During the entire mediation process the parties have been represented by
numerous in-house counsel and outside counsel with expertise regarding the subject

matters of discussion. Arms length negotiations took place between negotiation teams
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established by the parties and at times the Board of Directors of the Tulalip Tribes met
in face-to-face meetings with the Mayor of the City of Everett and members of the City
Council.

7. As a result of almost four years of continuous meetings, negotiations, and
discussions, and thousands of hours of attorney and staff time devoted to this matter,
the parties reached a settlement of the claim in the Complaint filed in this case and
other matters all as set forth in a Settlement Agreement attached as Exhibit A.

8. The Settlement Agreement has been approved by the Board of Directors of
the Tulalip Tribes and the Everett City Council.

9 The Settlement Agreement provides that upon its execution the parties
will proceed with this litigation and seek a final judgment based on the terms of the
settlement reached between the parties with the Court retaining continuing jurisdiction
of the action to enforce the terms of the Settlement Agreement.

10. The Settlement Agreement contains a detailed process for resolution of
disputes in order to avoid expensive and time-consuming litigation. Nevertheless, the
Parties request that, if a dispute arises that cannot be so resolved, this Court to retain
continuing jurisdiction of this case to enforce the terms of its Consent Judgment.

11. Outside counsel for both parties have been involved in similar disputes involving
fish damage claims brought by Tribes against third parties where federal district courts
in Idaho have entered a Judgment incorporating the terms of the parties’ Settlement
Agreement and retaining jurisdiction to enforce the terms of that Consent Judgment.
The parties to this action respectfully request that this Court take similar action.

12. Approval of a consent judgment is within the discretion of this Court. See
generally U.S. v. Gila Valley Irrigation Dist., 31 F.3d 1428, 1432 (9th Cir. 1994).

13. A proposed form of Judgment is attached.
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Pursuant to the Joint Motion to Approve and Enter Consent Judgment filed by
the parties in this action and the Court being otherwise fully advised, and the parties
being fully represented and advised by their respective counsel of record, it is hereby
ORDERED, ADJUDGED AND DECREED as follows:

1. The Court has jurisdiction over the parties and has jurisdiction over the
subject matter of this action under 28 U.S.C. 1331 and 28 U.S.C. 1362. Venue is proper
in that the claim arose in this judicial district.

2. The Settlement Agreement dated September 16, 2005, attached to the
parties’ Joint Motion as Exhibit A, resolves all claims that have been made in this
litigation and shall be made the JTudgment in this action

3. This Court will retain continuing jurisdiction to enforce this Consent
Judgment for the term of the Settlement Agreement. The Court will, however,
administratively close the file subject to reopening at the request of either party.

4. This Judgment shall be final and conclusive as between the parties; the
disputed matter is fully resolved by the Settlement Agreement; the court's decision
shall be final; and all rights of appeal are waived.

5. All claims in the Complaint not expressly decided herein have been

resolved by the parties’ settlement, without award of costs or attorneys fees to any

party.
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AND, IT IS FURTHER ORDERED that the Clerk of the Court shall promptly enter a
final judgment.

DATED this ___ dayof __ ,2005.

BY THE COURT:

U.S. District Court Judge
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September 16, 2005

Hon. Ray Stephanson

Mayor, City of Everett

City Hall, 2930 Wetmore Ave, 10th Floor
Everett, WA 98201

Dear Mr. Mayor:

This letter confirms our understanding that, in connection with that certain
agreement entitled Agreement for Settlement, Water Supply, and Water Delivery
System Between The Tulalip Tribes of Washington and the City of Everett, Washington
(the “Agreement”) dated September 16, 2005, we share a mutual understanding with
respect to the potential jurisdictional issues presented by Appendix A.

Specifically, it is currently contemplated that the pipeline ownership boundary
between the Parties shall be at the Master Meter. The location of the Master Meter is
anticipated to be south of Union Slough. It is agreed that the Master Meter shall be the
demarcation line for ownership, control, maintenance and jurisdiction of the pipeline.
Based upon the anticipated location of the Master Meter, it is assumed that the
demarcation line will be outside Reservation boundaries and within the territorial
jurisdiction of the City. Based upon that assumption, some time before the Project
becomes operational, the Tribe and the City shall enter into a contractual arrangement
whereby matters of ownership, control, maintenance and jurisdiction of the pipeline
shall be reasonably resolved for that portion of the pipeline that lies outside of
Reservation boundaries and within the territorial jurisdiction of the City. In reaching
that contractual arrangement, our common objective is to provide a clear and efficient
resolution that furthers our mutual goals in the pipeline project and avoids legal

complication.
Sirkgerelyg
) Stanley G. Jones, Sr., Chairman

Ray Stephanson,\-K/Iayor, City of Everett

Date: September 16, 2005



16 September 2005

AGREEMENT BETWEEN THE TULALIP TRIBES OF WASHINGTON AND THE
CITY OF EVERETT, WASHINGTON, CONCERNING THE HENRY M. JACKSON
HYDROELECTRIC PROJECT, FERC NO. 2157

WHEREAS the Tulalip Tribes of Washington (“Tribe”) and the City of Everett,
Washington (“City”) (together the “Parties”) on 15 July 2005 initialed the Agreement for
Settlement, Water Supply, and Water Delivery System Between The Tulalip Tribes of
Washington and the City of Everett, Washington (“the Agreement”), and by so doing
agreed that although certain matters, as reflected in that document, remain to be prepared
and agreed upon, the Agreement accurately reflects the mutual intent of the Parties
regarding the matters set forth therein;

agreement between the Parties reflecting certain specified undertakings relating to the
Jackson Project relicensing, that side agreement being one of the items that, on the
mnitialing of the Agreement, remained to be prepared and agreed upon; and

WHEREAS this document is intended to be that side agreement to which
reference is made in Part H.1 of the Agreement;

NOW THEREFORE, for the good and valid consideration set forth in the
Agreement, and subject to all of the terms and conditions of the Agreement the Parties
agree:

1. That in the current Jackson Project relicensing proceeding the Tribe will
neither propose nor support any effort to introduce or reintroduce anadromous fish or bull
trout above the City’s Diversion Dam located at or about River Mile 9.6; and,

2. That in the current Jackson Project relicensing proceeding, the Tribe will
cooperate with the City in identifying and studying, among other things, non-flow
measures designed to address habitat and other issues relating to the reconstitution or
maintenance of river bars and side channels. After such review and study, the Tribe will
recommend reasonable alternatives to address these issues.



IN WITNESS WHEREOF, the City of Everett and the Tulalip Tribes of Washington
have executed this Agreement,

DATED: September 16, 2005

TULALIP TRIBES OF WASHINGTON  CITY OF EVERETT, WASHINGTON

Byz%*&% Ay QN By:%k%ﬂm@’
STANLEY GAONES, SR. RAY STERHMANSO

Tribal Chairman Mayor

ATTEST: ATTEST:

A~ A= , T , :
(Vb M- Fride g S

MARIE M. ZACKUS } SHARON MARKS

Secretary City Clerk

APPROVED AS TO FORM: APPROVED AS TO FORM:

. : j v \
M,A N ’é" Wwwééx\ M
NNIFER H. WEDDLE J D.ILES

i AM
Tribal Attorney C/eﬁy);ftomey



September 16, 2005

Stanley G. Jones, Sr.

Chairman, Board of Directors

THE TULALIP TRIBES OF WASHINGTON
6700 Totem Beach Road

Tulalip, Washington 98271

Re: City of Everett Application for a 200 cfs State Water Right & Tribal
Participation and Consultation

Dear Stan:

In Part F. 5. of the Agreement for Settlement, Water Supply, and Water Delivery
System Between The Tulalip Tribes of Washington and the City of Everett, Washington
(the “Agreement”), the Tribe agrees that it will provide written support for the City’s
pending application for a 200 cfs water right (water right application No. (3219, dated 1%
December 1954). Appendix E. to the Agreement reflects this Tribal support. for which
the City expresses its sincere appreciation.

The City is now writing to the Tribe to reaffirm it prior verbal commitment to
consult with the Tribe on a government-to-government basis during the preparation of the
documentation that the City will present to the Washington State Department of Ecology
in support of its 200 cfs application. It is the City’s intent that this governmental
consultation will allow the Tribe to participate meaningfully in the preparation of those
supporting papers.

We look forward very much to this consultation process, which the City views as
an integral part of the greater effort reflected in the Agreement between us.

Very truly yours,

City of Everett



Michael Mirande
206.903.0859
mmirande@millerbateman.com

September 16, 2005

A. Reid Allison, IT1

Office of the Reservation Attorney

THE TULALIP TRIBES OF WASHINGTON
6700 Toten Beach Road

Tulalip, Washington 98271

Re: Agreement for Settlement, Water Supply, and Water Delivery System Between The
Tulalip Tribes of Washington and the City of Everett, Washington

Dear Reid:

Pursuant to Part I. of the Agreement for Settlement, Water Supply, and Water Delivery
System between The Tulalip Tribes of Washington and the City of Everett, Washington (the
“Agreeement”), we are writing to provide our opinion that the City’s execution of the document
is properly authorized under controlling law.

I have served as counsel for the City of Everett during the negotiation of the Agreement.
[ have reviewed the Agreement and controlling Washington law, with particular attention to
Arrticle 4.14 of the City of Everett Charter, as amended in 11/05/96.

The opinion I express here is given on the date of this letter and is based on the facts and
law as I understand them at this time, and I assume no obligation to update this opinion in the
light of subsequent developments. This opinion is given solely for the benefit of The Tulalip
Tribes of Washington and may not be relied upon by any other person or entity.

Given the forgoing, it is my opinion that Mayor Ray Stephanson of the City of Everett is
properly authorized under controlling law to execute the Agreement.

Very truly yours,

Michael Mirande
Miller Bateman LLP



Peter C. Houtsma
Phone (303) 295-8359
Fax (303) 295-8261
phoutsma@bhollandhart.com

HOLLAND & HART. PN

September 16, 2005

Jim lles, Esq.

City Attorney

City of Everett
2930 Wetmore Ave.
Everett, WA 98201

Dear Jim:

Per the obligations set forth in Paragraph J 1 of the Agreement for Settlement,
Water Supply, and Water Delivery System (the “Agreement”) between the City of Everett
(the "City™) and the Tulalip Tribes of Washington (the “1ribe”) dated September 16,
2005, we are providing our legal cpinicn that the Agreement can be executed and will
be fully effective as to the Tribe notwithstanding an absence of express federal approval
for its execution.

No approval by the Secretary of the Interior, or any other federal official, is
necessary to make the Agreement fully effective as to the Tribe. The statutory basis for
federal approval of certain contracts made by Indian tribes is contained in 25 U.S.C. §
81. The statute provides, in pertinent part:

§ 81. Contracts with Indian tribes or Indians

(a) In this section:

(1) The term “Indian lands” means lands the title to which
is held by the United States in trust for an Indian tribe or
lands the title to which is held by an Indian tribe subject to a
restriction by the United States against alienation.

(2) The term “Indian tribe” has the meaning given that
term in section 4(e) of the Indian Self-Determination and
Education Assistance Act (25 U.S.C. 450b(e)).

(3) The term “Secretary” means the Secretary of the
Interior.

(b) No agreement or contract with an Indian tribe that
encumbers Indian lands for a period of 7 or more years shall
be valid unless that agreement or contract bears the approval
of the Secretary of the Interior or a designee of the
Secretary.

Holland & Hartur Attorneys at Law

Fhooe (303) 295-8000 Fax (303) 295-8261 www.hollandhart.com
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The purposes of the Agreement are: (1) to settle certain fish damage claims of
the Tribe against the City, and (2) to contractually bind the City and the Tribe — in
summary — to certain financial commitments, joint efforts for funding and development
of a water delivery system, provision of water from the City to the Tribe, and to
improved communications and pursuit of non-litigation resolutions to issues. Upon
execution of the Agreement, the fish damage claims articulated by the Tribe are being
filed in a Complaint before the United States District Court for the Western District of
Washington, as required by Paragraph P.2 of the Agreement. The Complaint seeks
damages to aboriginal and treaty-reserved fishing rights in connection with the City’s
construction, operation, and maintenance of diversion dams on the Sultan River at or
about River Miles 9.0 and 9.6 during the time period of approximately 1916 to 1961.
The Agreement provides for settlement and final resolution of said claims of the Tribe.

The United States is not a party to that litigation. The Agreement does not bind
the United States to its terms or conditions or affect the Tribe’s aboriginal or treaty-
reserved rights or claims pursuant thereto that might be made by the United States on
behalf of the Tribe. Indeed, the Agreement carefully articulates that any comment or
impact on the viability, scope, or resolution of the Tribe’s aboriginal or treaty-reserved
rights is not intended by the City and the Tribe. See Agreement, Paragraphs F.3, F.4,
F.6, 0.2, 0.4, and O.5.

Given the scope of the obligations in the Agreement, 25 U.S.C. § 81 does not
apply to the Agreement. Section 81 only applies to contracts that encumber tribal lands
for a period of seven years or more. 25 U.S.C. § 81(b). No such encumbrances are
located in the Agreement. As a result, 25 U.S.C. § 81 does not limit or impair the
ability of the Tribe to make or enter into the Agreement without obtaining the approval
of the Secretary of the Interior or her designee.

Wy

Peter C. Holitsma
of Holland & Hart e

3438301_1.DOC



Peter C. Houtsma
Phone (303) 295-8359
Fax (303) 295-8261
phoutsma@hollandhart.com

HOLLAND&HART PR

September 16, 2005

Jim Iles, Esq.

City Attorney

City of Everett
2930 Wetmore Ave.
Everett, WA 98201

Dear Jim:

Pursuant to Part ! of the Agreement for Settlement, Water Supply, and Wate;
Delivery System between The Tulalip Tribes of Washington and the City of Everett,
Washington (the "Agreeement”), we are writing to provide our opinion that the Tribe’s
execution of the document is properly authorized under controlling law.

I have served as counsel for the Tribe during the negotiation of the Agreement. I
have reviewed the Agreement and controlling Tribal law, with particular attention to
Art. VI § 1.A of the Constitution and Bylaws of The Tulalip Tribes of Washington and
the Resolution of the Tulalip Board of Directors dated September 9, 2005 authorizing
Chairman Stanley Jones, Sr. to execute the Agreement.

The opinion I express here is given on the date of this letter and is based on the
facts and law as 1 understand them at this time, and I assume no obligation to update
this opinion in the light of subsequent developments. This opinion is given solely for
the benefit of the City and may not be relied upon by any other person or entity.

Given the forgoing, it is my opinion that Chairman Stan Jones, Sr. of The Tulalip
Tribes of Washington is properly authorized under controlling law to execute the
Agreement.

Si ely,

2%

Peter C. Houtsma
of Holland & Hart wie
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Mr. Tim Whitty

Manager, Trust Department
Frontier Bank

2825 Colby Ave.

Everett, WA 98201

Dear Mr. Whitty:

Pursuant to the terms of the Agreement for Settlement, Water Supply, and Water
Delivery System Between The Tulalip Tribes of Washington (“Tribe”) and the City of
Everett, Washingion (“City”) dated September 16, 2005 (hereinafter the “Settlement
Agreement”), we hereby enclose a Release that has been executed by Tribe and is to be
held by you in escrow. Upon full funding of the Project and completion of the
construction and start up of the Project, as defined in the Settlement Agreement, the
Release is to be withdrawn from escrow and given to the exclusive custody and control
of the City. Notification of such occurrence shall be provided to you in writing by a
document signed jointly by the Tribe and the City. For your services as an escrow
agent in connection with this matter, you agree to the following compensation:
$1,000.00, to be split equally between the City and Tribe for a total payment of $500.00
each. By signing below, you agree to hold the Release until such written notification is

provided.

Sincerely,
Stana.?{)lhes, gr., Cﬁgrjr}an l?gtglanson, ylayor
The Tulalip Tribes of Washington City of Everett

Agreed and Accepted:

Dated:
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